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General issues 

• Freedom of expression is a universally guaranteed right enshrined in various sources of 
international human rights law and national constitutional discourses.1 It is, however, a 
qualified right. It may, for instance, be restricted for the purpose of the protection of the 
authority and impartiality of the judiciary, provided, of course, that such a restriction is 
proportionate to the legitimate aim pursued.2 How should the concept of the “authority and 
impartiality of the judiciary” in this context be understood? Is it about the protection of the 
personality rights of the judge concerned, or about the protection of the function of the judge 
and the judiciary, or about the rule of law, or about the protection of something else, or of a 
combination of the mentioned aims? 

• Is it important to identify in every particular case what is exactly protected by the concept of 
the “authority and impartiality of the judiciary”? Why would that be important? Is it possible to 
determine this in abstracto or is that something to be determined in the particular 
circumstances of a case: for instance, would offensive comments towards a judge always be an 
issue of contempt of court or they may (also) be an issue of the civil/criminal responsibility for 
defamation/insult of the judge concerned?3 

• If cumulation of the responsibility (contempt of court and civil/criminal) is possible, how to find 
an appropriate measure in the sanctioning of such a behaviour? Can an issue of res judicata/ne 
bis in idem arise?  

Contempt of court proceedings and sanctions 

• Are contempt of court proceedings and sanctions an effective tool to protect the function of a 
judge and authority of the judiciary?  

• Is there a risk of a chilling effect on the freedom of expression of the parties and/or their 
representatives?4 Is it necessary to differentiate between the parties and their 
representatives?5 

• Should a distinction in this context be made between an exchange of arguments and discussion 
in the courtroom and expression of the parties/representatives out of the courtroom?6 

• Should a distinction be made between insults and criticism7 and, of so, where to draw a line? 

• In comparative law, contempt of court proceedings and sanctions sometimes concern only 
conduct/expression in the face of the court (in facie curiae) while in other systems other 
obstructive forms of conduct (such as failure to appear at the scheduled hearing) also fall 

                                                        
1 See, for instance, Article 19 §§ 2 and 3 of the International Covenant on Civil and Political Rights; Article 10 of 
the European Convention of Human Rights (ECHR); Article 11 of the EU Charter of Fundamental Rights; Article 
38 of the Constitution of the Republic of Croatia.  
2 Article 10 § 2 of the ECHR.  
3 See, for instance, Morice v. France [GC] (HUDOC 2015), paras. 128-129, 143, 168-169; Zdravko Stanev v. 
Bulgaria (no. 2) (HUDOC 2016), para. 43. 
4 Kyprianou v. Cyprus [GC] (HUDOC 2005), para. 175. 
5 Zdravko Stanev v. Bulgaria (no. 2) (HUDOC 2016), para. 43. 
6 Morice v. France [GC] (HUDOC 2015), paras. 136-139. 
7 Žugić v. Croatia (HUDOC 2011), para. 45. 
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within the contempt of court responsibility.8 What is the appropriate measure in this respect? 
Should things that happen outside the courtroom be subject to the contempt of court 
responsibility? 

• What about the procedural safeguards in the contempt of court proceedings? Is there an issue 
if the same judge who felt offended by the particular expression adjudicates on such 
contempt?9 Can appeal to an independent and impartial judicial formation cure the alleged lack 
of impartiality/independence at first-instance? 

Protection of judges from defamation/insult through criminal and civil law 

• Should judges exercise restraint in making recourse to criminal and/or civil avenues in ensuring 
protection from a particular form of expression which they find offensive? In other words, 
should judges accept wider limits of acceptable criticism than ordinary citizens?10 

• How to differentiate between insults (which are prohibited) and harsh, serious criticism and 
exaggeration (which are normally a permissible form of expression)? 

• Are criminal remedies to be differentiated from civil in this context? When availing themselves 
of such remedies, are judges protecting their personality rights or the authority of the 
judiciary? How should the decision-maker (court examining such an action) approach this 
matter? For instance, should it take into account the issue of “wider limits of acceptable 
criticism”, or the fact that a judge has a possibility to recourse to the contempt of court 
sanctions rather than instituting a separate set of criminal/civil proceedings? 

• What are the appropriate sanctions in this respect? Can imprisonment ever be envisaged as an 
appropriate sanction? 

• Can high amounts of fines/compensation of damage in themselves be disproportionate?11 How 
to deal with the risk of chilling effect? 

• What procedural safeguards are important in this respect? In small jurisdictions, how to deal 
with the questions of impartiality? 

Virulent media campaign 

• How to protect the integrity of a judicial process from virulent media campaign? Is that for the 
judges to do or for some other bodies (journalists’ regulatory bodies; parties; relevant state 
authorities)? 

• How to protect the integrity of a judicial process when it would appear that the executive, 
politicians or other state bodies are (openly or covertly) directing the virulent media 
campaign?12  

                                                        
8 Compare the comparative law cited in Kyprianou v. Cyprus [GC] (HUDOC 2005), paras. 44-57, and the 
circumstances of Gestur Jónsson and Ragnar Halldór Hall v. Iceland (HUDOC 2018 – pending before the Grand 
Chamber). 
9 See further Kyprianou v. Cyprus [GC] (HUDOC 2005), paras. 123-135. 
10 Morice v. France [GC] (HUDOC 2015), para. 131. 
11 Tolstoy Miloslavsky v. the United Kingdom (HUDOC 1995), para. 55; see also Narodni List d.d. v. Croatia 
(HUDOC 2018), paras. 70-71. 
12 See, for instance, Craxi v. Italy (No. 2) (HUDOC 2003); Kinský v. the Czech Republic (HUDOC 2012). 
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• Is the passage of time between the virulent campaign and the commencement/conduct of the 
trial a relevant element in this context?13 

• Is it relevant whether the decision-making body consists of professional judges only, or 
magistrates (lay judges), or whether it is a jury trial, or some other mixed court formation? In 
other words, are professional judges less likely to be influenced by the medial than lay 
people/judges?14 

• Is it ever possible for a party to the court proceedings to prove that a virulent media campaign 
adversely affected the judicial process?15 What would be the elements and standard of proof? 

• Is it possible under your domestic law to consider in the decision-making/sentencing the fact 
that the trial was subject of a virulent media campaign? What are the tools in the hands of a 
court in this respect? 

Protection of judges’ freedom of expression 

• Judges enjoy the right to freedom of expression. However, for judges it is understood that 
when exercising that right, they must conduct themselves in such a manner as to preserve the 
dignity of their office and the impartiality and independence of the judiciary.16 How to ensure 
this in practice? Where to draw a line between the acceptable and inacceptable expression of 
judges? 

• Is there a difference to be made between the situation where the judge speaks in his or her 
private capacity or about his or her private life and the expression concerning his or her 
professional status and duties?17 What, for instance, when judges participate in electoral 
campaign and then engage in various sorts of expression?18 

• What about the protection of judges as whistle-blowers? In general, whistle-blowers are 
normally expected to report irregularities within the internal channels of service before going 
out to the public in order to ensure that their freedom of (public) expression is protected. How 
does that work as regards judges? 

 

                                                        
13 See, for instance, Paulikas v. Lithuania (HUDOC 2017), para. 59. 
14 Bédat v. Switzerland [GC] (HUDOC 2016), paras. 69-71. 
15 Ibid. 
16 See, for instance, Principle 8 of the UN Basic Principles on the Independence of the Judiciary; Article 3-5 of 
the Universal Charter of the Judge; Paragraph 4.3 of the European Charter on the statute for judges. 
17 Wille v. Lichtenstein [GC] (HUDOC 1999). 
18 Kudeshkina v. Russia (HUDOC 2009). 


